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THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


counterstatement of the case 

These appeals are taken from death sentences imposed fol¬ 
lowing the conviction of the appellants as codefendants in an 
indictment charging them with the murder of John Paul 
Knight in and while perpetrating a robbery on the Safeway 
Store at 1201 1st Street NW., Washington, D. C., on April 13, 
1946. Errors are claimed in the receipt of evidence, including 
the confessions of the appellants; the argument of Govern¬ 
ment counsel; the instruction of the court; and the refusal of 
the trial court to permit inquiry during the trial into the legal¬ 
ity of a seizure of evidence. 

The indictment was originally in five counts, but only three 
of them, the second, third, and fourth counts, went to the jury. 
The second count charged the murder in the commission of the 
robbery. The third count charged the robbery only. The 
fourth count charged an assault with a pistol on George W. 
Keys. 

John Paul Knight, the deceased, a man thirty-four years of 
age, had worked at the Safeway Store at 1201 1st Street NW. 
for about six weeks. At 6: 30 p. m. on Saturday, April 13,1946, 
this store, which had been open all day, was closed to cus* 

(i) 
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tomers, and from then until about 8:00 o’clock the employees 
of the store remained inside checking accounts and cleaning 
up. These employees were the following: William C. Davis, 
the manager; George W. Keys; Albert C. Cronise; Orville D. 
Taylor; and Knight. At about 8:00 o’clock they all prepared 
to leave the store and went toward the front door. As they 
got to the door Davis remembered something in the back room 
and went there to get it. A light was on in the store and was 
to be kept on throughout the night. Cronise and Taylor went 
out the front door onto the pavement. As Knight followed, 
a shot was heard, and a man, later identified as the appellant 
Hawkins, pushed Knight back into the store, where he fell on 
his back and lay fatally shot through the heart and lung. The 
bullet, a .45 caliber, after passing completely through his body, 
penetrated the arm of Keys, who was at the front door in the 
line of fire. (Hence, the fourth count of the indictment charg¬ 
ing the assault on Keys.) Hawkins then entered the store 
and pushed Knight over toward the right. He said he had killed 
one man and would kill another unless the safe was opened 
(Tr. 120, 134-135). Hawkins then followed Keys into the 
rear room, where Davis was. This was the room where the 
safe was kept. It was lighted by a 300-watt electric light. 
Meantime another man, later identified as the appellant Prout, 
had accosted Cronise and Taylor outside the store, informed 
them that it was a stick-up (Tr. 105), and at gun point forced 
them to reenter the store and go into the same back room 
where Hawkins had Davis and Keys. Davis was forced to open 
the safe by Hawkins, who stood over him with a .45 caliber 
automatic pistol. The first attempt to open the safe was not 
successful, and Hawkins told Davis he had better not make a 
mistake the next time or he would blow his brains out (Tr. 
121). Davis succeeded in opening the safe and gave Hawkins 
all the money in it, which was 8536.36, the property of Safeway 
Stores, Inc. Prout kept running back and forth between the 
front of the store and the back room telling Hawkins to hurry 
up. After the robbery was completed both men left. The 
police were notified, but no trace was found of the perpetrators 
that night. 
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On Saturday, May 18, 1946, at 8:30 p. m., five weeks to the 
day after the murder of Knight, the appellants were arrested 
together in front of a grocery store near 12th and Pennsylvania 
Avenue SE. A .38 caliber revolver was taken from the person 
of Prout. The appellants were taken to police headquarters 
and looked at there in a “line-up” by the employees of the 
store, who had been summoned by the police for that purpose. 
The employees identified both appellants as the perpetrators 
of the Knight murder and robbery and openly accused both 
appellants in their hearing. Appellants made no comment (Tr. 
300-304). The appellant Prout was then taken to the 11th 
Precinct and the appellant Hawkins to the 5th Precinct, and 
both were separately questioned about the crime. After twenty 
minutes of questioning Prout admitted that he and Hawkins 
had perpetrated the crime. This information was conveyed to 
Hawkins at No. 5 Precinct, who as yet had not confessed. Haw¬ 
kins, at his request, was permitted to question one of the of¬ 
ficers at the 11th Precinct to whom Prout had made his state¬ 
ment. After being informed as to what Prout had said regard¬ 
ing certain details of the crime, Hawkins himself confessed 
that he and Prout had committed the robbery and murder. In 
his confession Prout admitted that the .38 caliber revolver 
taken from him at the time of his arrest was the one with which 
he had threatened Cronise and Taylor when he compelled them 
to reenter the store the night of the murder. Hawkins ad¬ 
mitted that he had fired the fatal shot with a .45 caliber auto¬ 
matic pistol. He stated that he had disposed of the pistol in 
nearby Maryland, and he took the officers to the place where he 
said he had thrown it away. A search for the automatic pistol 
was unsuccessful. Thereafter, both appellants were confronted 
by the employees of the Safeway Stores and each appellant 
admitted that they had committed this murder and robbery 
and each told briefly what part he had taken in the crime. 

At the trial the Government produced evidence substan¬ 
tially as above outlined. Appellants denied their guilt and, by 
their own testimony and that of others, claimed that they were 
at their respective homes on the night of the murder. They 
denied making verbal admissions or confessions. They ad- 
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mitted signing written confessions but explained that they did 
not know what was in them and signed them because they were 
exhausted by the continual questioning by the police officers. 

SUMMARY OF ARGUMENT 


I 


The confessions were properly received in evidence. While 
there was testimony by the appellants tending to show that 
they were involuntary, this was sharply disputed by the gov¬ 
ernment evidence, and the court properly left this issue of fact 
to the jury. 

II 

The testimony in rebuttal regarding Hawkins having posses¬ 
sion of marihuana cigarettes (“reefers”) was relevant in that 
it corroborated government’s evidence that Hawkins said he 
believed he could beat the case because he was under the in¬ 
fluence of reefers and intoxicants. The evidence regarding 
Prout's gun was properly received., as it was the very gun which 
Prout used in the crime. 

The reference to “Sanitary” Store instead of Safeway was 
plainly a slip of the tongue which caused no harm and no con¬ 
fusion. 

III 


The Court did not abuse its discretion in permitting rebuttal 
testimony. 


IV 


The argument of Government counsel, to the effect that in 
testing the credibility of appellants as witnesses the jury should 
consider their interest in the outcome of the case, was not only 
not improper as argument but would have been proper as an 
instruction of the Court. Such instruction has the approval 
of the Supreme Court and has frequently been given in this 
jurisdiction. 

V 


The Court was not bound to adopt the language of the prayer 
offered by the appellants. The instructions were adequate, cor¬ 
rect, and in all respects proper. 
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VI 

The trial court acted properly and in accordance with ac¬ 
cepted procedure in not interrupting the trial to inquire into 
the seizure of a gun from Prout at the time of his arrest. No 
motion had been made before the trial. 

ARGUMENT 

I 

The confessions were properly received in evidence 

In presenting its case to the jury, the Government withheld 
any reference to confessions or admission until all the other 
evidence was in. Thereupon, the Court was informed that 
that state of the Government’s case had arrived where it would 
offer evidence as to confessions. The appellants' counsel in¬ 
formed the Court that he would object to their admission. The 
Court accordingly excluded the jury and heard evidence pre¬ 
liminarily on the voluntary character of the confessions. This 
was in accordance with the accepted procedure in such cases. 
McAffee v. United States, 70 App. D. C. 142, 145, 105 F. (2d) 
21, and authorities there cited. 

At this hearing (Tr. 155-216) the testimony for the Gov¬ 
ernment and the testimony for the appellants raised a sharp 
issue of fact. The witnesses for the Government testified that 
no violence, threats, or promises were exerted upon either 
Prout (Tr. 159-161; 174-175) or Hawkins (Tr. 179-180. 185, 
1S6). Both Prout (Tr. 159, 179) and Hawkins (Tr. 183) ad¬ 
mitted their guilt within twenty minutes after being first ques¬ 
tioned. It is true that the Government witness, Ennis, police 
officer, did admit under questioning by Government counsel 
that in a discussion regarding the case before the trial in the 
office of the United States attorney he, Ennis, had stated that 
he and the other officers were trying to work on Prout's sym¬ 
pathy for his innocent relatives to bring him around to the 
point of talking (Tr. 175), but this was a general characteriza¬ 
tion of the methods used by the officers, and Ennis, in his 
testimony at preliminary hearing (Tr. 175-176) and later in 
the presence of the jury (Tr. 225-226), insisted that no prom- 
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ises or threats were made to Prout and that his statement was 
voluntary. At the preliminary hearing on the confessions, 
Hawkins (Tr. 192-202) testified that he was struck, that he 
was continuously questioned, and that the threat was made 
that his family would be arrested. Prout testified (Tr. 202- 
217) that he was continuously questioned and that he was told 
that his family were in custody and would be kept until he con¬ 
fessed. 

The trial eourt accordingly acted properly in allowing the 
confessions to go to the jury. In the testimony before the jury 
the issue as to their voluntariness was more fully and more 
sharply drawn. Hence, the question whether they were volun¬ 
tary was a question of fact to be determined by the triers of 
the facts. There is no contention made that the jury was not 
fully and properly instructed (Tr. 573-574) on the law as to 
confessions. 

II 

Testimony as to other offenses 

Appellants urge in their brief (page 7) that the trial court 
erred in permitting Government witnesses to testify that one 
of the defendants had marihuana cigarettes (known as 
“reefers”) in his possession. It is claimed that this evidence of 
another offense was not “necessary.” 

The evidence was relevant. As a matter of fact, it first came 
into the case without objection (Tr. 252-253). Officer Sullivan 
testified that when Hawkins was told over the telephone by 
another officer that Prout had confessed he said, “I didn’t think 
he would let me down” and then admitted his part in the crime, 
saying, “I have been using reefers lately, and to tell you the 
truth, I don’t know what I’m doing at this time.” Later on 
cross-examination Hawkins admitted, over objection, that he 
had smoked reefers and that he had one in his possession when 
he was arrested (Tr. 495-498). 

Inasmuch as Hawkins throughout the trial denied having 
made any verbal or written confessions or admissions, the fact 
that he used these cigarettes was relevant as to tending to cor¬ 
roborate the officers in their testimony that- Hawkins did confess. 
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It is also contended that another offense was injected into 
the case by the inadvertent use of the word “Sanitary” instead 
of “Safeway” in Officer Emery’s testimony in rebuttal (Tr. 
503). This point is frivolous. The use of the word “Sanitary” 
was obviously a mistake. That is the former name of the stores 
now known as Safeway Stores. During the discussion at that 
point the United States Attorney stated to counsel for the 
appellants in the presence and hearing of the jury: “There is 
no such store as the Sanitary, and you know it. You know 
they are one and the same.” 

It is also claimed that the testimony regarding Prout’s hav¬ 
ing a gun in his possession when arrested five weeks after the 
crime .should not have been received. This evidence was plainly 
admissible. When Prout made his written confession he was 
shown this same gun and said it was the gun he had used in 
the crime on trial (Tr. 232-233). 

Ill 

The rebuttal evidence was proper 

Appellants contend that it was improper for the Govern¬ 
ment to introduce in rebuttal a statement made by the appel¬ 
lant Prout in the presence of his mother and his aunt that he 
was in on the robbery of the store where Knight was killed 
(Tr. 500). This was proper in rebuttal of the testimony of Mrs. 
Owens, the mother of appellant Prout, on cross-examination 
by Government counsel, that Prout had not confessed in her 
presence (Tr. 371). It was also in rebuttal of similar contrary 
testimony by the aunt of the appellant Prout, Mrs. Edna N. 
Prout (Tr. 336). 

The point is also made that the Court erred in permitting 
testimony by Officer Sullivan in rebuttal that appellant Haw¬ 
kins had stated to his family that “he wanted to reserve him¬ 
self because the penalty might be larger.” 

Hawkins had denied on cross-examination that he told De¬ 
tective Sergeant Sullivan that he could beat the case because 
he was under the influence of reefers (Tr. 495). It was in 
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rebuttal of this denial that Sullivan was recalled by the Gov¬ 
ernment. He was asked by Government counsel whether a 
statement was made by Hawkins in the presence of his family 
about the case. He testified that Hawkins, addressing him¬ 
self to a member of his family, stated that he was charged with 
this killing but that he was going to fight all the way in court 
and believed he could beat it because he was under the in¬ 
fluence of reefers and had been drinking. To this an objection 
was made, and it was overruled by the Court. Thereupon, 
the witness added that Hawkins also stated that he wanted to 
reserve himself because the penalty might be larger. 

Government counsel suggested to the Court that this state¬ 
ment be stricken as it was not strictly rebuttal. The Court 
decided, however, not to ask the jury to disregard it inasmuch 
as it had already been stated, and in effect invited defense 
counsel to produce further denial if he chose to. An examina¬ 
tion of the record (Tr. 505-50S) does not support the claim 
of the appellants in their brief that the answer was not respon¬ 
sive to the question. The question itself was broader than the 
usual questions on rebuttal, but it was not objected to, and 
counsel for the appellants contented himself with objecting to 
undesirable parts of the witness' answer. 

While the added sentence of the witness was not, strictly 
speaking, in rebuttal of anything that had been specifically 
denied by the defense, it was nevertheless a part of the same 
conversation and served more fully to identify the occasion 
in the event defense counsel had chosen to produce surrebuttal 
witnesses to make further denials. It is submitted that the 
Court properly exercised its discretion in this matter. 

The claim of appellants in their brief (page 9), that the tes¬ 
timony regarding the gun found on Prout’s person was col¬ 
lateral, is plainly erroneous. This was one of the weapons used 
in the crime. It was also proper, in rebuttal of Prout's testi¬ 
mony on cross-examination that this gun was not on his person 
but in the glove compartment of his car (Tr. 468), to bring out 
that it was in fact on his person (Tr. 523). 
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IV 

Government counsel’s argument was proper 

In his argument to the jury one of Government counsel stated 
as follows: 

Whom do you believe? The witnesses for the Govern¬ 
ment? The witnesses for the defense? 

The Court will instruct you as to certain tests whereby 
you may satisfy yourselves in that regard. One of them, 
and an important one, will be the interest that each wit¬ 
ness has, or the lack of it, in the outcome of this case. 

In that connection, no witnesses in this live world 
have the interest in the outcome of this case as Haw¬ 
kins and Prout have, and that naturally could affect 
and color their testimony. 

It is contended that this statement was unfair and unneces¬ 
sary. 

The fact is that in many instances in this jurisdiction courts 
have been instructed as a matter of law* in stronger language 
regarding the same subject. In the case of Bishop v. United 
States, 71 App. D. C. 132, 13S, 107 F. (2d) 297, the trial court 
gave the following instruction which this court approved: 

Where a witness has a direct interest in the outcome 
of the case, as is true of the defendant, the desire is 
strong to color or pervert the facts. The deep personal 
interest which he may have in the result of the case 
should be considered by you in weighing the evidence 
and in determining to what extent his testimony is 
worthy of credit. 

(Record 7288, this Court, page 38.) An instruction like this 
was approved by the Supreme Court of the United States in 
Reagan v. United States, 157 U. S. 301, 305. 
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V 

Instructions of the Court were proper 

Error is claimed in the failure of the Court to read appellants’ 
prayer No. 1 (Tr. 510). When that prayer was submitted the 
Court stated that it would be granted in substance although 
not charged in the precise phraseology offered. This was un¬ 
doubtedly proper. Agnew v. United States, 165 U. S. 36, 
51-52; Arnstein v. United States, 54 App. D. C. 199, 204. The 
prayer offered was a more elaborate form of instruction on the 
presumption of innocence than that which the Court gave. 
The Court’s instructions on the subject, however, were ade¬ 
quate. On the matter of presuhiption of innocence and burden 
of proof the Court instructed the jury as follows: 

Every defendant in a criminal case is presumed to be 
innocent, and such presumption attaches to him 
throughout the trial. The burden of proof is on the 
Government to prove a defendant guilty beyond a rea¬ 
sonable doubt. Unless the Government sustains this 
burden and proves beyond a reasonable doubt that a 
defendant has committed every element of the offense 
with which he is charged, the jury must find him not 
guilty (Tr. 566). 

In this and other respects the instruction was adequate and 
correct. At the conclusion of it counsel went to the Bench. 
In the discussion there no suggestion was made to the Court 
that that part of the charge relating to presumption of inno¬ 
cence was inadequate nor was any request made that the in¬ 
struction as requested be given. In these circumstances the 
point is not worthy of serious consideration. Norman v. United 
States, 20 App. D. C. 497. 

The claim that the instruction of the Court was confusing 
by reason of changes and additions is without merit. The 
Court did, at the suggestion of Government counsel, make cer¬ 
tain additional statements in clarification of the original charge. 
The purpose of these was to make the law more clear to the 
jury and not to confuse them. Counsel for the appellants does 
not point out wherein the charge was confusing. 
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VI 

The legality of the seizure of the weapon from Prout 

A Government witness testified (Tr. 147, 149-150) that a 
weapon was taken from Prout at the time of his arrest. A 
.38 caliber Iver Johnson revolver was taken from Prout at the 
time of his arrest. Prout himself testified that at the time of 
his arrest the gun was in the glove compartment of his car. 
He was arrested on May 18, 1946. The trial of this case began 
five weeks later, June 24,1946. Meantime, no motion was made 
for the suppression of that seized weapon. At the trial objec¬ 
tion was made for the first time when the officer who was pres¬ 
ent when the weapon was seized was questioned about it as a 
Government witness (Tr. 146). The Court at that time refused 
to inquire into the legality of the seizure. Government counsel 
stated to the Court (Tr. 148, 149) that it was*ready and able 
to show that the seizure was incidental to a lawful arrest. 
Hence, it was plain that the legality of the taking of this 
weapon could be determined only after a hearing which might 
prove protracted and constitute a serious interruption to the 
trial. In refusing to do this the trial court was plainly acting 
within his discretion. Segurola v. United States, 275 U. S. 106, 
72 L. Ed. 186; Bennett v. United States, 70 App. D. C. 76,104 
F. (2d) 209. 

CONCLUSION 

These appellants were fairly tried. All evidence in the pos¬ 
session of the Government which might tend to contradict its 
witnesses was made available to the defense and skillfully used. 
The evidence was overwhelming, and the verdict inevitable. 
The resulting judgments should not be disturbed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 

Sidney S. Sachs, 

Assistant United States Attorneys. 
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